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The present first appeal under Section 96 of the Code of Civil

Procedure arises out of a judgment and decree dated 15.01.1994

passed  by  the  Additional  District  &  Sessions  Judge  No.2,

Sriganganagar (hereinafter referred to as the Trial Court).

Succinctly stated the facts of the present case are that the

plaintiff  –  Rajasthan  Rajya  Sahkari  Kraya  Vikraya  Sangh

(hereinafter referred to as the Kraya Vikraya Sangh) instituted a
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suit  for  recovery of  amount of  Rs.4,96,409.16/-  being claim of

interest for depriving it of the amount of Rs.14,38,852.73/-.

It was stated in the plaint that the defendant No.1 – Food

Corporation of India on reconciliation of accounts, informed it that

a  sum  of  Rs.14,38,852.73/-,  which  had  been  remitted  vide

account payee cheque No.264072 by them on 30.06.1983, had

not been shown in the account statement of the plaintiff, for the

year 1983-1984.

On enquiry being made by the plaintiff- Kraya Vikraya Samiti

it was so revealed that such amount has not been credited in their

accounts. Hence various correspondence were exchanged between

the parties involved in the transaction including the respondent

No.3 – Bank. After due enquiry, the Joint Manager of the State

Bank of India, Jaipur informed the plaintiff that the cheque dated

30.06.1983 which had been issued in the name of the plaintiff had

been inadvertently credited in the account of the Rajasthan State

Ware Housing Corporation Ltd. the appellant herein.

On  realising  the  same,  the  appellant  paid  the  aforesaid

amount  of  Rs.14,38,852.73/-  on  30.05.1985  directly  to  the

plaintiff. 

After receipt of the amount aforesaid, the plaintiff instituted

a suit for recovery of the interest thereupon, calculated at the rate

of 24% for the period between 30.06.1983 to 30.05.1985, roping

in all the defendants as according to the plaintiff, they were jointly

and severally responsible for the delay and consequential loss of

interest on such amount.

As far as the payment of basic amount is concerned, there is
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no quarrel and the same has been admitted to have been received

by the plaintiff. The only question left and posed to be determined

by the Trial Court was: as to whether the plaintiff was entitled for

interest on the aforesaid amount which had been received by it at

belated stage.

Learned Trial Court had framed following issues on the basis

of the pleading of the parties:-

aa^^¼1½  D;k  pSd  eqruktk  ua-  36472  ckcr 1438852-73  fnukad 30-6-83

izfroknh la- 1 us oknh dks fn;k \

¼2½ D;k izfroknhx.k dh xyrh o ykijokgh ds dkj.k oknh dks C;kt dk

uqdlku gqvk \

¼3½ D;k oknh :i;s 496409-19 :i;s ckcr C;kt crkSj gtkZuk ikus dk

vf/kdkjh gS vxj gS rks fdl fdl izfroknh ls o fdl dnj gS \

¼4½ D;k fcuk dksVZ Qhl ds nkok is”k ugha gks ldrk Fkk \

¼5½ D;k izfroknhx.k la- 1 rk 3 fo”ks’k gtkZuk ikus ds vf/kdkjh gSa \

¼6½ vuqrks’k \**

After appreciating the evidence, learned Trial Court decided

some issues in favour of the plaintiff  while a few were decided

against it. The other issues except issue No.2 and 3 do not much

concern the appellant herein.

While deciding the aforesaid issues, the learned Trial Court

has recorded following findings :-

^^¼13½ mHk; i{k ds vf/koDrkx.k dh cgl ,oa i=koyh ij miyC/k

ekSf[kd ,oa nLrkosth lk{; ls ;g rF; iw.kZr;k Li"V gS fd rhuksa  gh

izfroknhx.k dh ekStwnk izdj.k esa jkf”k Hkqxrku fd;s tkusa esa ykijokgh

jgh gSA izfroknh la[;k ¼1½ us  fookfnr pSd fnukad 30-6-83 oknh ds
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vf/kdr̀ izfrfuf/k ;k vf/kdkjh dks iznku ugha fd;k mUgksaus ;g pSd fdl

O;fDr dks fn;k ;g Hkh og izekf.kr djus esa  iw.kZr;k vlQy jgs gSA

izfroknh la[;k ¼3½ Lo;aa  viuh xyrh Lohdkj djrs  gS  fd xyrh ls

mUgksaus  bl pSd dk Hkqxrku izfroknh la[;k ¼2½ ds [kkrs es dj fn;k

ijUrq mudk dFku gS fd ,slh =qfV Hkqyoa”k gqbZ gSA tgka rd izfroknh

la[;k ¼2½ dh ykijokgh dk iz”u gS i=koyh ij miyC/k lk{; ls iw.kZr;k

Li’V gS fd fnukad 2-7-83 dks ,d Hkkjh jkf”k 1438852-73 :- muds [kkrs

esa cSad }kjk xyrh ls bUnzkt dj nh x;h vkSj mUgksaus mlh fnu 2-7-83

dks gh vius [kkrs ls 2026818-54 :i;s dh jkf”k izkIr dj yh bl dkj.k

izfroknh la[;k ¼2½ dk ;g dFku fd mudh bl izdj.k es dksbZ xyrh

ugha gS] Lohdkj ;ksX; ugha gSA i=koyh ij miyC/k lk{; ls izfroknhx.k

dh ykijokgh Li’V :i ls izekf.kr gksrh gS rFkk fookfnr pSd dh jkf”k

1438852-73 :i;s dh jkf”k ds C;kt dk uqdlku Hkh fuf”pr :i ls oknh

dks gqvk gSA bl dkj.k fook|d la[;k ¼2½ dk fu.kZ; oknh ds i{k esa ,oa

izfroknhx.k ds f[kykQ fd;k tkrk gSA**

^^¼15½ vc gesa ;g ns[kuk gksxk fd izfroknh la[;k ¼2½ dks fdl

dnj C;kt vnk djus ds fy;s mRrjnk;h Bgjk;k tkos \ oknh }kjk vius

okni= ,oa lk{; ds ek/;e ls 18 izfr”kr okf’kZd C;kt nj ls C;kt dh

ekax dh gS  ,oa  bl izdkj ds dFku ih-M- 1 lR;ukjk;.k o ih-M- 2

jkeukjk;.k  }kjk  fd;s  x;s  gSA  izfroknhx.k  dh  vksj  ls  izLrqr  lk{kh

iwuepan nqvk] egkohjflag ,oa jktsUnzdqekj us 18 izfr”kr dh C;kt nj

gksus ls bUdkj fd;k gSA izdj.k dh lEiw.kZ ifjfLFkfr;ksa ,oa i=koyh ij

miyC/k lk{; ,oa i{kdkjku dh fLFkfr dks ,oa mDr izLrqr n`"Vkar esa

izfrikfnr fl)kUr dks e/;utj j[krs gq, ge oknh dks izfroknh la[;k

¼2½ ls fookfnr pSd dh jkf”k ij nkok nk;jh rd 9 izfr”kr okf’kZd C;kt

nj ls 248205@& :i;s C;kt iznku djok;k tkuk U;k;ksfpr ikrs gS ,oa

lkFk gh lh-ih-lh- dh /kkjk 34¼1½ ds vUrxZr nkSjkus nkok rk olwyh jkf”k
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mDr jkf”k ij 6 izfr”kr okf’kZd C;kt nj ls C;kt Hkh oknh dks izfroknh

la[;k¼2½ ls izkIr djus dk vf/kdkjh ikrs gSA bl izdkj fook|d la[;k

¼3½ dk fu.kZ; mijksDrkuqlkj fd;k tkrk gSA

A  perusal  of  the  findings  reproduced  above  shows  that

learned Trial Court has recorded a finding that the defendant No.2

or  the  appellant  herein  had  after  receiving  the  amount  of

Rs.14,38,852.73/- retained it, knowing it well that such amount

did not belong to them. Trial Court has also found that such huge

amount was refunded only when it was demanded by the plaintiff.

In light of the findings recorded qua issues No.2 and 3, the

learned Court below has held the appellant liable for the amount

of  interest  to  the  tune  of  Rs.2,48,205/-  calculated  @ 9% per

annum on the amount retained by it.

Mr.  Arvind  Shrimali,  learned  counsel  for  the  appellant

challenging the order under Appeal assailed the findings recorded

by the Trial Court with respect to issues No.2 and 3. He invited

attention of the Court towards the finding qua issue No.5 wherein

the  Court  below  has  observed  that  for  the  payment  of  the

aforesaid amount of Rs.14,38,852.73/-, the defendants No.1 to 3

were  negligent  and  careless.  Relevant  extract  thereof  is  being

reproduced hereinunder :-

¼16½ fook|dks ds mijksDr foospu ls ge bl fu’d’kZ ij igqaps gS fd izfroknhx.k

1 rk 3 Lo;a ykijokgh ds nks’kh jgs gS rFkk oknh izfrQy Lo:i C;kt dh jkf”k Hkh izkfIr

dk vf/kdkjh lkfcr gqvk gS bl dkj.k ge izfroknhx.k dks oknh ls dksbZ gtkZuk iznku

djok;k tkuk U;k;ksfpr ugha ikrs ,oa bl fook|d dk fu.kZ; izfroknhx.k ds fo:) fd;k

tkrk gSA**



(6 of 7)
[CFA-142/1994]

Mr. Goyal, learned counsel for the respondent – bank fairly

admitted that due to inadvertence the amount has wrongly been

credited  in  the  account  of  the  appellant,  which  mistake  was

bonafide and could not come to the Bank’s notice. He submitted

that be that as it may, it is not in dispute between the parties that

the  disputed  amount  of  Rs.14,38,852.73/-has  ultimately  been

paid to the plaintiff.

Learned  counsel  for  the  Bank  submitted  that  as  far  as

inadvertent error or negligence is concerned, the same has been

attributed to the bank by the Trial Court; for which the Trial Court

has seddled the Bank with the cost of the litigation. However while

fixing the liability of interest; as the amount had been credited in

account of the appellant and it was the appellant who had derived

the fruits of the amount of Rs.14,38,852.73/-, the Court has held

the appellant liable. The appellant, having taken the advantage, is

liable to make payment of interest and not the bank, he argued.

Heard  learned  counsel  for  the  parties  and  perused  the

material available on record.

It  is  settled  proposition  of  law  that  the  interest  is  a

compensation  for  the  money  held.  Besides  this,  even  on  the

principle of restitution, a person who has enjoyed the fruits of the

amount, is liable to make good the loss of earnings to the plaintiff

and/or compensate for deprivation of the principal amount.

In the present facts,  it  is  undisputed that the contentious

amount of Rs.14,38,852.73/-was wrongly credited in appellant’s

bank account and the appellant has withheld or utilised the same.

It  was  required  of  the appellant  to  have  immediately  paid  the
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amount either to the bank or to the plaintiff, as and when it was

credited in its account. The amount aforesaid never belonged to

the appellant, yet they have used the same in its business.

Since  the  appellant  had  utilised  the  funds  for  the  period

between 30.06.1983 to 30.05.1985, it has been rightly held liable

for the interest. 

The argument advanced by counsel for the appellant in light

of finding of issue No.5 that all the defendants have been found

negligent,  the  appellant  alone  cannot  be  held  liable  for  the

interest,  is  untenable.  It  may  be  true  that  all  the  defendants

lacked  due  deligence,  but  it  is  the  Appellant  Warehousing

Corporation, which had derived the advantage or earned national

interest  as  a  result  of  use  of  the  money.  Other  defendant

particularly Bank was negligent, for which the burden of cost has

been imposed on it.

The order under challenge passed by the learned Trial Court

is infallible, hence the appeal is dismissed.

Record of the Trial Court be sent back forthwith.

(DINESH MEHTA), J.

Anurag/17
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